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PROCEEDI NGS
(10: 14 a.m)

CH EF JUSTI CE ROBERTS: W w |l hear
argunment first this norning in Case 09-60,
Carachuri-Rosendo v. Hol der.

M. Srinivasan.

ORAL ARGUMENT OF SRI SRI NI VASAN

ON BEHALF OF THE PETI TI ONER

MR. SRI Nl VASAN. Thank you,
M. Chief Justice, and may it please the Court:

Long-tine | awmful permanent resident aliens
wWith two convictions for mnor drug possession offenses
are subject to renoval fromthe United States, but they
are not categorically ineligible to seek discretionary
relief fromrenoval fromthe Attorney CGeneral based on
their connections and deep famly ties to the country.
Categorical ineligibility for discretionary relief
arises under the Inmgration and Nationality Act when a
per manent resident has been, quote, "convicted of an
aggravated felony," close quote, with the rel evant
cat egory here permanent residents who have been, quote,
"convicted of a felony punishable under the Controlled
Subst ances Act," close quote.

I ndi vi dual s, such as Petitioner, who have

been convi cted of drug possession but as to whomthere
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has been no finding of recidivism have been convicted
of a m sdeneanor puni shabl e under the Controlled
Subst ances Act rather than a fel ony.

JUSTICE G NSBURG M. Srinivasan, as a
threshol d question, is there a nootness problem here,
because as | understand it the Petitioner cane back to
the country illegally and comm tted another mnor crine?
But his com ng back illegally and bei ng turned away
again, as | understand the | aw, neans that he cannot get
any di spensation as a result of the illegal entry.

So even if we were to hold in your favor
now, | take it that he could not -- he would not have
any hope of getting any cancell ation of renoval or any
ot her dispensation. [Is that so?

MR. SRI NI VASAN: That's not correct,

Justice G nsburg, in our view And the governnent, it's
not abl e, doesn't nmeke a nootness argunment. | think the
reason they don't is that the -- in Lopez this Court
understood that the initial renoval doesn't annul the
ability of an individual to get cancellation. And so,
as Your Honor correctly observes, the question would be
whet her the reentry has an affect on the cancell ation
and the eligibility for cancellation? And it does not
because Petitioner was renoved again by reinstatenent of

the original renoval order. And so if there is an
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argunment that the initial renoval order wasn't good
because cancel |l ati on shoul d have been granted, that also
carries through to the reinstatenent.

And as a consequence of that procedura
context, there is no nootness argunent and | think
that's why the governnent doesn't nmake -- doesn't take
that position.

But the question before the Court --

JUSTICE SCALIA: | -- 1 -- I"mnot sure |
under st and what you are saying. You are saying that his
reentry was not illegal because his renoval was illegal?
Is that what you are sayi ng?

MR. SRINIVASAN: No, it's not that his
reentry was not illegal. 1t's that when he was then
agai n renoved, the way that that was acconplished was by
rei nstatenent of the original renoval order.

JUSTI CE SCALI A2 | see.

MR. SRINIVASAN. And so if the origina
renoval order woul d have been extingui shed by a grant of
the cancell ation order, then that carries forward to the
rei nstatenent of the original renoval -- renoval order
as wel | .

JUSTI CE KENNEDY: But -- but does --

MR. SRI NI VASAN: Not hi ng addi ti onal happens

because of the reentry.
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JUSTI CE KENNEDY: But does it nake the --
the second unl awful entry now | awful ?

MR. SRI NI VASAN. It doesn't make --

JUSTI CE KENNEDY: | thought -- | thought --
it's a separate offense to enter, to reenter inproperly,
and -- and that stays no nmatter, isn't that correct,
regardl ess of the correctness of the prior renoval
order?

MR. SRI NI VASAN: It does, Justice Kennedy --

JUSTI CE KENNEDY: O am | w ong?

MR, SRINIVASAN. -- but I think -- 1| think
the way that gets taken into account is it would be one
of the discretionary considerations that the Attorney
General could take into account in determ ning whether
to grant discretionary relief in the sane way that the
original conviction for drug possession could be taken
into account. Qur position --

JUSTICE GNSBURG | -- 1 -- 1 think also in
the picture is that he never contested renovability.

The only thing was the grace: Wuld -- would he qualify
for discretionary relief by the Attorney General ? So
the -- the renoval order itself, | take it, would stand?

MR. SRI NI VASAN: The renoval order would
stand, but if cancellation were granted, then he

couldn't be renoved pursuant to that renoval order
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because the -- the effect of granting cancellation would
be that he is no | onger renovable. He gets favorable

di scretionary relief that enables himto stay in the
country, and | think the predicate of Your Honor's
question is correct, that we don't contest renovability.
He was renovabl e because of his drug possession -- drug
possessi on convi ction.

The question is whether he retains
eligibility to seek a favorable exercise of relief from
the Attorney CGeneral based on affirmative equities in
his -- in his favor, such as his deep famly ties to the
country, the presence of United States citizen children
here, his lack of connections to the country to which he
woul d be renpved, his enpl oynent history and
consi derations of that variety.

And the question before the Court is whether
he and ot her individuals who are simlarly situated
shoul d have an opportunity to nmake that case to the
Attorney Ceneral. He is renovable. The question is
whet her the Attorney General isina-- is in a position
to grant hima favorable exercise of discretion.

And we think the Attorney Ceneral is,
because in order to be categorically ineligible for
di scretionary relief fromrenoval, a permanent resident

alien has to have been convicted of a fel ony punishable
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under the Controll ed Substances Act. And when you have
been convicted of drug possession and there has been no
finding of recidivism you have been convicted of a

m sdenmeanor puni shabl e under the Controll ed Substances
Act .

JUSTI CE SOTOVAYOR: \What el enents would a
State conviction have to contain to qualify as a finding
of recidivismin your view?

MR. SRI NI VASAN: \Wat el enents?

JUSTI CE SOTOVAYOR:  Yes. \Wat woul d have
had to have been determined in a State conviction for
you to recogni ze, under your argunent, that it would
gualify as a felony under the Controll ed Substances Act?

MR. SRI NI VASAN: Justice Sotonmyor, at the
very | east what woul d have had to have happened is that
he woul d have had to have been found to be a recidivist
under a State provision that attaches sentencing
consequences to being found to have been a recidivist.

And, so, what you need is an anal ogous State
of fense to the Federal offense of recidivist possession.

JUSTI CE SOTOVAYOR: Do you know of any State
| aw that is anal ogous to the Federal |aw, precisely
anal ogous?

MR. SRI NI VASAN. Wl |, anal ogous enough to

count, in the sense that what you need under the Federa
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law is a finding of recidivismat least. That's our
princi pal subm ssion.

JUSTI CE SOTOVAYOR: That's what |I'mtrying
to -- to get to. What are the elenents of that finding?
What exactly -- because different |abels are attached to
different crines that qualify you for recidivismunder
sone State statutes, et cetera. |I'mtrying to get you
to articulate what finding of recidivismcounts, what
are the underlying --

MR. SRINIVASAN. It's a determ nation by the
court that --

JUSTI CE SOTOVAYOR:  Which court now, the
State court?

MR. SRI NI VASAN: By the State convicting
court. In the case of a State conviction, it would be a
determination by the State convicting court that the
person in fact has a prior conviction. And then as a
consequence under the State schene, a sentencing
consequence woul d attach.

JUSTI CE SOTOVAYOR: So are you arguing that
a State court has to make a finding of a valid prior
conviction; is that it?

MR. SRI NI VASAN: Yes, in -- in the context
of a State conviction.

JUSTI CE SCALI A: But it doesn't have to be a
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State fel ony?

MR, SRI NI VASAN:
State felony, no.

JUSTI CE SCALI A:
Federal felony, right?
MR, SRI NI VASAN:

the work done by the words

Control |l ed Substances Act."

JUSTI CE SCALI A:
under the Federal act.
MR SRI NI VASAN:

JUSTI CE SCALI A:

a felony because it was his second drug of fense.

a recidivist.
under
coul d be prosecuted for
[

MR, SRI NI VASAN:

he has to have been convicted of the felony.

the critical distinction.
felony --

JUSTI CE SCALI A:
Feder al

of acrime --

MR, SRI NI VASAN:

a felony, for

felony in a State court.

It doesn't have to be a

The felony has to be a

That's correct. And that's

"puni shabl e under the

Puni shabl e as a fel ony

Ri ght .
But this was puni shabl e as

He was

And al though it was only a m sdeneanor

State | aw, under the Controll ed Substances Act he

a Federal felony.

don't know why that doesn't fit the statute.

But -- but, Justice Scali a,

That is

He may have committed a

He can't be convicted of a

He has to be convicted

He has to have been
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convicted of a crine --

JUSTI CE SCALI A: Wiich nay be a m sdeneanor,
whi ch woul d subject himto a felony conviction in
Federal court under the Controlled Substances Act. And
| think that's - that's what this is. He's convicted of
a drug offense and if - if he were prosecuted in Federa
court, he would - he was punishable as a felon in
Federal court under the - under the Controlled
Subst ances Act.

MR. SRI Nl VASAN. He was not puni shable as a
felon in Federal court for two reasons. First, he was
convi cted of drug possession. A person in Federal court
who is convicted of drug possession is a m sdeneanant,
not a felon, unless and until there is a finding that
he's a recidivist. You have to have the finding of
recidivist in order for a felony sentence even to
concei vably attach to an individual, and you just don't
have that in the context of this case, where all you
have is a conviction of drug possession alone. A felony
sentence doesn't even cone into the picture unless there
is a finding of recidivism That didn't happen in this
case.

JUSTICE ALITO Is the crux of your argunent
that for present purposes the term "conviction" nust

i ncl ude a determ nation of recidivisnf
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MR. SRI NI VASAN: For present purposes,
that's correct. And Justice Ali to, I think it's
i mportant to understand - and this goes to the second
response to your question, Justice Scalia - that the
statute, the Immgration and Nationality Act, defines
"conviction" in a particular way. It defines
"conviction" as "a formal judgnment of guilt entered by a
court.”

As Your Honor's opinion for the Court in
Deal v. United States understood, statutes could define
convictions in one of two ways. It could define a
conviction as a finding of guilty or it could define a
conviction as a fornmal judgnent based on that finding.
Here we have the latter.

JUSTICE ALITGO What woul d you say -- Wat
do you say about 21 U S.C. section 851, the Federa
reci di vism provi sion, which says: "No person who stands
convicted of an offense under this part shall be
sentenced to increased puni shnent by reason of one or
nore prior convictions." So under that statute, a
convi ction does not include a recidivismdetermnation.

MR. SRI Nl VASAN: Under that statute --
different statutes conceive of it different ways, but
the applicable definition of "conviction" here, because

we are tal king about an inmm gration consequence, is that
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the definition of "conviction" under the Immgration and
Nationality Act. And that definition is set forth at
page 2a of the appendix to our brief, the blue brief,
the opening brief. And it's 8 U S.C. 1101(a)(48) (A,
and it says that: "The term'conviction' nmeans wth
respect to an alien a formal judgnent of guilt of the
alien entered by a court."

So here you have "a formal judgnent of
guilt" as the operative definition of "conviction," and
that formal judgnment of guilt includes both the
adj udi cation of guilt and the sentence. And so the
I nportant point to bear in mnd is that at the tine of
the conviction as defined by the Immgration and
Nationality Act is entered, we know whet her the person
has been found to have been a recidivist. At that point
the adj udication of guilt has happened, the sentence has
been i nposed and we know whether a finding of recidivism
has been nade. In the absence of such a finding, the
maxi mum sentence that could attach under Federal | aw,
Justice Scalia, is a m sdeneanor sentence of 1 year of
I mprisonment.

A felony sentence is not on the table, and
i f the maxi num sentence to which a person is subject is
a m sdeneanor sentence, the person has been -- has been

convi cted of a m sdeneanor; they haven't been convicted
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of a felony.

JUSTI CE SCALI A: Let's assune we are not
tal ki ng about inm gration consequences. Let's -- let's
assune we are tal king about an Anerican citizen who has
commtted a -- a m sdeneanor drug offense. Wen he is
brought up under the Controll ed Substances Act, even
t hough he wasn't found to have been a recidivist by the
State conviction, couldn't he be prosecuted under the
Control | ed Substances Act for a fel ony because in fact
he is a recidivist?

MR. SRI NI VASAN:  Ch, sure. But -- but I
think -- | think that confuses two things. In that
situation, the second proceeding is in Federal court,
and in that Federal court proceeding you can take
account of the prior State court conviction. But in
t hat second proceeding the fact that he was convicted
previously in State court would have to have been found
by the Federal court. That's the relevant finding of
recidivism and in the absence of that finding of
recidivismthe Federal defendant woul dn't be subject to
a felony sentence. He would only be subject to a
m sdenmeanor sentence.

JUSTI CE SCALI A: But the crucial word here
i's "punishable” as a felony under the Controll ed

Subst ances Act. And the fact is if indeed he is a
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recidivist, he could be punished for the -- for the
felony. Now, you are quite correct that the Federa
court would have to find the recidivism but -- but
still he would be punishable as a recidivist.

MR. SRINIVASAN: He has to be convicted of a
felony, Justice Scalia, and in the absence of a finding
of recidivismhe can't have been convicted of the
felony. He may be punishable as a felon in the abstract
ex ante. So | don't take issue with the proposition
that a person commits recidivist possessi on when they
commt possession and they have a prior conviction. In
t hat abstract sense, the person has convicted recidivist
possession and if they were charged and found to have
been a recidivist they woul d be convicted of recidivist
possession. But in the absence of that finding, they
haven't been convicted of recidivist possession.

CHI EF JUSTI CE ROBERTS: Under the applicable
State law, what is required before the recidivist
sentence is triggered? Is it a formal finding of
recidivismby a jury?

MR. SRINIVASAN. It doesn't have to be by a
jury, and I think it would depend on the State,

M. Chief Justice. It doesn't necessarily have to be by
a jury, because |I think several States have the

reci di vi sm conponent of the offense as a finding that
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coul d be made by the court.

JUSTI CE SCALIA: And we've held that is
okay.

MR. SRI Nl VASAN:  And you've held that's okay
as a constitutional matter.

JUSTI CE SCALIA: That you don't need a jury.

JUSTI CE KENNEDY: But we have five States,
isn't it, that have no recidivist provisions?

MR. SRI NI VASAN: There are.

JUSTI CE KENNEDY: |Is the thrust of your
argunent or the | ogical consequence of your argunent if
you have one of those States with no recidivist
provi sions and you have you ten separate possession
convictions, they're still not a recidivist under the
Federal rules.

MR. SRINIVASAN: It is in those Five states,
Justice Kennedy. But | don't think that should give the
Court a great deal of pause, for the follow ng two
reasons.

JUSTI CE KENNEDY: No, no. In ny
hypot heti cal, what woul d happen if -- if there was a
deportation proceedi ng?

MR. SRI Nl VASAN. What woul d happen is this:
The person would not be categorically ineligible for

di scretionary relief.
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JUSTI CE KENNEDY: Because there is no
reci di vist finding.

MR. SRI NI VASAN: They woul dn't have been
convi cted of recidivist possession. But it's inportant
to note, Justice Kennedy, that doesn't nean that those
prior convictions don't enter into the picture at all.
They do, because in the exercise of discretion by the
Attorney Ceneral the Attorney General can take into
account any prior convictions, including those that
don't render sonebody categorically ineligible.

All we are tal king about here is whether the
person has a chance to nmake a discretionary case. They
do have that chance in Your Honor's hypothetical, but
those convictions wll be taken into account.

| want to point out, though, that there is
anot her reason that | think the fact that in that
hypot hetical it wouldn't render the defendant
categorically ineligible for discretionary relief
shoul dn't give the Court a great deal of pause. And
that's because the rel evant category of aggravated
felony that we're tal king about here is illicit
trafficking in a controll ed substance. That's the
category that's outlined by the statute.

Now, with respect to that category, every

State has trafficking |laws. Every State puni shes drug
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trafficking. So every State's offenses do count for
pur poses of this category of aggravated felony. That's
the iceberg. The tip of the iceberg is recidivist
possession, which is a subset of illicit trafficking in
a controlled substance. Now, with respect to that tip,
Federal convictions for recidivist possession still do
count, so we have those. Wth respect to the State --

CH EF JUSTI CE ROBERTS: But the State
prosecutors often prosecute when they have a recidivist
provi si on under that rather than the nmuch nore difficult
illicit trafficking crime. | nean, if you are going to
go to jail for a certain anount of years for a
recidi vist possession, it's easier to showthan illicit
trafficking.

MR. SRI NIl VASAN:  Well, sure. But if a
State -- two responses, M. Chief Justice. |If a State
prosecut or does prosecute under an avail abl e recidivist
possessi on of fense, then that woul d count because the
State prosecutor woul d have brought the charge, the
finding by hypothesis would have been nmade. That woul d
be felony recidivist possession under Federal |aw and
there would be categorical ineligibility.

Now, | think what may be -- what may be sort
of lurking underneath Your Honor's question is the

recognition that the Federal consequences of a State
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conviction are going to turn on State prosecutori al
decisions. That's true. But that's a fixed feature of
any schene in which Federal immgration consequences
turns on what happens in State court, and this Court's
deci sion in Lopez recogni zes that.

For exanple, States -- several States don't
have a Federal offense of possession with intent to
distribute drugs. That's a Federal offense. Wat
States, sone States, have instead is possession with a
degree of penalty attached to the anmount of drugs
possessed. They don't have the separate offense of
possession with intent to distribute.

Now, the fact that certain States don't have
that offense doesn't nean that an individual who is
convi cted of state possession with no finding of an
intent to distribute would be categorically ineligible
for discretionary relief fromrenoval, because what
Congress understood was that sone States will have
gualifying offenses and sone states won't. In those
States that do, where the State has the offense and
where the State prosecutor makes the decision to charge
under that offense will -- at that point the State
conviction will count as a Federal felony. It will be a
fel ony punishabl e under the Controll ed Substances Act

and the person in that point would be categorically
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ineligible for discretionary relief.

JUSTICE BREYER: | don't know. It seens to
nme you go further than you need to and, noreover,
i magine a State offense that just says possession of
marijuana, zero to 5 years. Now, our problemis,
readi ng those words, is that or is that not anal ogous to
a Federal -- a Federal -- what a Federal |aw would nmake
a felony. And suppose you di scovered as a natter of
fact that all the people who did have a prior conviction
got nore than a year. In sinple possession they got
| ess than a year, which you would have to do research to
find out.

MR. SRI NI VASAN. R ght.

JUSTI CE BREYER: Well, if those were the
facts I would think it is anal ogous to the Federa
fel ony where this person was sentenced to nore than a
year.

MR. SRINIVASAN: | don't think it could be,
Justice Breyer

JUSTI CE BREYER Well, we could argue that
one, but | don't see where there is a |line, because it
seens to me the rule is set forth, we said in the | ast
sentence here Wat's the case, you know --

MR SRI NI VASAN. Lopez?

JUSTI CE BREYER  \What ?

20
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MR. SRINIVASAN: Is it Lopez? Was that --

JUSTI CE BREYER: Yes, Lopez. It says: "A
State of fense constitutes a fel ony puni shable under the
Control |l ed Substances Act only if it proscribes
conduct." So we were not |ooking at what happened in
reality. W are reading sone words froma State
statute.

MR. SRI NI VASAN: Correct.

JUSTI CE BREYER: That's what proscribes
conduct puni shable as a felony under that Federal |aw
This would be normal. W get sone words in the State
statute, and you have to decide: Are the -- do those
wor ds cover sone events in the world? And you | ook at
those words, what -- the events they cover and di scover,
did they or are they anal ogous or not anal ogous to what
Is a felony under Federal |aw? Sonetines that's easy,
sonetines it's not.

You have a case, | think, that's easy. But
I can imgine the case you are tal king about, not easy.
Well, you say, what do you do? | see no rule there.
see no rule absolute how you treat it, so | probably
would treat it by trying to | ook at what really happens
under this statute in the world.

MR, SRI NI VASAN.  Well -- well, with respect,

Justice Breyer, | don't think that's the inquiry that's
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called for even by this sentence. | think what this
sentence calls for is an inquiry as to what the State
of fense captures in its offense elenents to nmake up a
convi cti on.

JUSTI CE BREYER: Wy -- where does it say
"of fense el enent"?

MR. SRI NI VASAN: Because | think that's
the -- the necessary --

JUSTI CE BREYER: \Were does it say that?

MR. SRINIVASAN: It's -- it's necessarily
what's at issue. It -- this sentence doesn't
necessarily -- it asks for --

JUSTI CE BREYER. Well, where in that statute
does it say "offense el enents"?

MR. SRI NI VASAN: It asks whether it -- the
sentence asks whether the State offense proscribes
conduct .

JUSTI CE BREYER:  Yes.

MR. SRINIVASAN. And | read "proscribes
conduct" to nean there would be offense el enents
descri bi ng conduct.

JUSTI CE BREYER: So you say that it says
"elenents.” | don't see any of our cases that say "
elements.” And I -- and | think that -- that what we

could do is look to the conduct that's likely to be at
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I ssue under these State words, and if in fact it's
regul ar that the State does puni sh people for nore than
a year when in fact they do possess for the third tine,
at | east there would be a good argunent --

MR. SRI NI VASAN: Justice Breyer --

JUSTI CE BREYER: -- that that counts. You
want to argue it doesn't count, okay. | don't know why
you do.

MR SRI NIl VASAN. No --

JUSTICE BREYER. | nean, I'minterested in
why you do, since that isn't your case.

MR. SRINIVASAN: | don't want to take
Issue -- | don't want to argue agai nst nyself,
certainly, but I would just nmake the follow ng point:
That if | am understandi ng what Your Honor's saying
correctly, and I"'mnot sure that I am but if | am
under st andi ng what you're saying correctly, | would just
point out to the Court that the Court dealt with that
sort of situation in the four corners of. Lopez itself
when it tal ked about -- tal ked about what happens with
possession with intent to distribute.

Sonme States don't have possession with
intent to distribute as an offense; they only have
possession. Now, | -- as | understand what Your Honor's

suggesting, you could ook at all the -- the ken of
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i ndi vi dual s who have been convicted of State possession

and you could ask as a matter of fact, do they in fact

possess wth intent to distribute? And then you could

reach some consequence on that basis.

JUSTI CE BREYER. What |'m-- the reason

ask ny question is

it seens to ne your approach, which

think is consistent wiwth Lopez and Ni j hawan

absol utely --

MR SRI

NI VASAN:  Ckay.

JUSTI CE BREYER -- does raise the question

you are tal king about. So | want to know. Wiy are you

tal ki ng about it?

don't think -- if |

| mght be m ssing sonething. |

"mright, your case doesn't raise

these issues. O am | wong about that?

MR SRI

NI VASAN: |l -- | have to confess, |I'm

not exactly sure what Your Honor is asking. But so --

JUSTI CE BREYER Ckay. Well, skip the

guesti on.

MR SRI

NI VASAN: | think --

JUSTICE ALITO Could I ask you this

guestion --

JUSTI CE SOTOVAYOR:  Could | --

JUSTICE ALI TGO  Suppose a State namkes sinple

possession a felony. Now, that doesn't make it a felony

for these purposes,

right?
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MR. SRI NI VASAN. R ght.

JUSTICE ALITO Al right. But in
sentencing the -- the defendant in State court for this
felony, the -- the defendant concedes that he has a
prior conviction and the judge finds that and takes that
I nto account in inposing the sentence. Wat would
happen there?

MR. SRINIVASAN: It wouldn't constitute the
anal ogy to the Federal offense of recidivist possession,
Justice -- Justice Alito, because that could al so happen
in the Federal system |In the Federal system you could
have an individual who is convicted of possession and
then the fact that they had a prior conviction could
have sone role in the -- for exanple, in the
presentenci ng report.

JUSTICE ALITO But what's m ssing there?

MR. SRI NI VASAN:  You don't have --

JUSTICE ALITO Wat is the difference
between that and -- and the situation where just because
of the vagary of State law, recidivismis sonething that
has to be proven in order to bring the offense into the
-- into the felony real n?

MR. SRI NI VASAN: Two things that are
m ssing, Justice Alito. First, you don't have a fornal

judgnent of guilt entered by the court, which is what
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the conviction requires. And the consequence of not
having a formal judgnent of guilt is that the statutory
maxi mum penalty isn't raised. And | think what is

rel evant here is that when you have a finding of -- a
formal judgnent of guilt of recidivismin the Federa
system which happens when the prosecutor brings a
charge and the court makes the finding at sentencing,

t he maxi num sentence that could be inposed agai nst the
defendant is raised froma m sdeneanor sentence to a
fel ony sentence.

But that doesn't happen in a situation in
which the fact of a prior conviction is taken into
account, for exanple, under a presentencing report. It
doesn't raise the statutory maxi mum and there is no
formal judgnent entered based on that determ nation by
the court. So that's the distinction.

And | think the relevant way to ook at it
I's, you take account of what woul d happen in the Federa
system and you ask: Wuld it have the consequence in
the Federal system of rendering sonebody guilty of the
felony of recidivist possession as opposed to the
m sdenmeanor of sinple possession? And it wouldn't in
the Federal system and by parity of reasoning it also
woul d not have that consequence in the State system

JUSTICE ALITO That seens to be a totally
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formalistic distinction that's based on the vagaries of
State law. What -- what is the difference between
soneone who is found by a court under a State recidivism
provision to have -- to be eligible for an increased
puni shment as a result of that finding and sonmeone who
Is found by a court in the context of sentencing,
di scretionary sentencing, to have a fel ony possession,
to have a prior -- prior conviction, and receives an
I ncreased sentence as a result of that? Wat is the --
Is there any functional difference between those two
situations?

MR. SRI NI VASAN: Well, | think there is,

Justice Alito, and let nme just say as a prelimnary

matter: It's not based on the vagaries of State |aw,
because it's -- I'"mapplying the sane analysis to State
convictions as | do to -- to Federal convictions.

But one way to look at it is to ask, suppose
that a State or even Federal |law made it salient for
sent enci ng purposes whet her sonebody intended to
di stribute when they possessed. They were convicted of
drug possession. There is an offense of possession with
intent to distribute, but they are not charged with that
of f ense.

They are charged with drug possession. And

then sentencing sonehow nmakes it salient, not for
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pur poses of raising the statutory maxi num but just for
pur poses of sentencing within the range whether the
person intended to distribute. | don't think anybody
woul d say that the individual was convicted of the
felony of possession with intent to distribute because
the -- the judge in sentencing took into account an
intent to distribute in some way under a sentencing
schene.

JUSTICE ALITO Does it matter in that
situation that that's an elenent, that has to be an
el enent of the offense?

MR. SRINIVASAN: It has to be a sentencing
factor that raises the statutory maximum And the
reason that matters is that under this statute, the
person has to have been convicted of a felony. And the
only way they are convicted of a felony is the offense
of which they are convicted can |lead to a fel ony
sent ence.

And the sentencing factor in this case of
recidivismis necessary in order to give rise to a
Federal sentence. In the absence of that finding, the
person has been convicted of a m sdeneanor, because the
maxi mum sent ence they can receive is a m sdeneanor
sentence of 1 year of inprisonnent.

If the court has no further questions, |
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would |i ke to reserve the balance of ny tine for
rebutt al

CH EF JUSTI CE ROBERTS: Thank you,

M. Srinivasan.

Ms. Sahar sky.

ORAL ARGUMENT OF NI COLE A. SAHARSKY
ON BEHALF OF THE RESPONDENT

M5. SAHARSKY: M. Chief Justice, and may it
pl ease the Court:

Congress's judgnent here was that all aliens
who engage in the sanme serious conduct would be treated
the sane for inmmgration purposes. And Petitioner
doesn't dispute that he has two convictions for drug
possession. And he al so doesn't dispute that had that
second case been prosecuted in Federal court, he could
have been punished as a felon. Wat he is saying is: |
don't want ny aggravated felony to count because of the
difference in State | aw, because of a difference in the
State prosecutor's deci sion.

But what this Court held in Lopez is that
Congress's judgnent controls about the seriousness of
the offense --

JUSTI CE BREYER: In the exact words of
Lopez, which I think are inportant: "W hold that a

State of fense constitutes a fel ony puni shabl e under
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controll ed substance only if it proscribes conduct
puni shabl e as a felony," okay?

M5. SAHARSKY: Yes.

JUSTI CE BREYER  Under Federal |aw. Now,
there is an anbiguity when you use a word |ike "offense"
or "crine." Sonetines you nean what this guy did and
sonetinmes you're referring to a statute. It's statutes
that proscribe, not what this guy did. So we are
tal ki ng about the statute. So what it tells us to do --
and we said the sane thing in N jhawan, and | have
witten in other opinions the sane thing -- you go read
the State statute. Forget what he's done. Read the
statute and see if the statute proscribes conduct that
woul d amount to a fel ony under Federal |aw.

So let us read the statute. W turn to the
statute of conviction. What it says is it is a class A
m sdenmeanor for which you are punishable of | ess than a
year if you possess |ess than 28 grans or whatever. It
says not hing about recidivism There is no increased
puni shnent for recidivism

So all we did was read the statute. The
statute does not proscribe conduct that would be a
fel ony under Federal law, it proscribes conduct that
woul d be a m sdeneanor. QED: this person has not been

puni shed in Texas under a statute that proscribes
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conduct that would be a felony under Federal law. End
of case.

Now, what is the matter with what | just
sai d?

M5. SAHARSKY: Because this is a two-step
inquiry and you only did step one.

JUSTI CE BREYER: \What do you nean, a
two-step inquiry?

M5. SAHARSKY: A two-step inquiry. There
are two questions. The first is: Does the State
of fense correspond to an of fense under the CSA? Does it
correspond to a Federal offense, and that is based on
the elenments, and the Court said that that was based on
the el ements on page 51 of N jhawan --

JUSTI CE BREYER: (kay. Okay.

M5. SAHARSKY: But there is a second
question, which is if it corresponds to a Federa
of fense, how woul d that Federal offense be puni shabl e?
The "puni shabl e" under the CSA | anguage determ nes that
we need to | ook at that second inquiry. If in addition
to that --

JUSTI CE BREYER. No. \Were does it say
that? Where does it say that in the | anguage?

You are | ooking to the conduct that the

statute proscribes, not what he engaged in. Suppose the
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State statute said it is a msdeneanor to steal a
chi cken, okay?

M5. SAHARSKY: Yes.

JUSTICE BREYER It is a msdeneanor. He is
convicted of stealing a chicken. It turns out that the
way he stole the chicken was to burn down the farmnmhouse.

(Laughter.)

JUSTI CE BREYER. That is a felony. Now,
what we have witten is: Forget the second. | have
witten it in five opinions or four or three, nost of
whi ch had a majority.

(Laughter.)

JUSTICE BREYER. It is called -- it is
witten right here in this case, it is witten in
Ni j hawan. What is it that tells us to go beyond the
conduct that the State statute proscribes, not sone
ot her thing?

M5. SAHARSKY: The conduct is what the State
statute proscribes, but there is an additional question
of howit is punishable --

JUSTI CE BREYER: \Were is the additiona
guestion? Read ne the words of the statute that --
there mght be. I'mnot -- |I'mbeing argunentative, but
| want to know what words in the statute say there -- or

what words in a case say go | ook to sone other thing
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beyond what the State statute proscribes?

M5. SAHARSKY: Ckay. This is on the gray
brief, page 10a, and this is the definition that is
i ncorporated into the aggravated felony definition in
the INA, and it says that it enconpasses, quote, "any
fel ony puni shabl e under the Control |l ed Substances Act."
And in Lopez the Court interpreted that |anguage to nean
an offense that is punishable as a felony under the
Control |l ed Substances Act.

JUSTI CE BREYER: Yes. Wat offense? The
of fense proscribed --

MB. SAHARSKY: Ri ght.

JUSTICE BREYER -- by State law. That's
why | asked you: \Where does the State statute proscribe
sonething that has to do with recidivisn? | have read
that State statute three or four tines.

M5. SAHARSKY: Recidivismisn't part of the
offense. It is a sentencing factor. Justice Scalia
nmentioned that. That's sonething this Court has
recogni zed on many occasions, that recidivismis
sonmet hing that can be established by the sentencing
court.

You are right, the offense is drug
possession. He was convicted of drug possession in

State court. That's what he woul d have been convicted
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of in Federal court. But the fact that he was convicted
of drug possession doesn't answer the separate question
of how that offense is punishable. If it were his first
of fense, it would be punishable as a m sdeneanor. If it
was his second offense, it would be punishable as a

f el ony.

And we think that that -- that approach is
dictated by two different opinions, the first of which
is Lopez, which says we | ook for a correspondence
between the State offense and the Federal offense, but
then we al so have this question of how the offense is
puni shabl e in Federal court, and this punishability
question is extrenely relevant. The entire basis for
the Court's -- the entire basis for the Court's opinion
was that Congress's judgnent about the seriousness of
the offense controls. It is not State by State
j udgmnent .

JUSTI CE G NSBURG Ms. Saharsky, do we take
into account at all -- | nean, in Lopez as | understand
it, the petitioner prevailed because it would not have
been a fel ony under the Federal law. Is that right?

M5. SAHARSKY: Yes.

JUSTICE G NSBURG. Here we are tal king about
two crinmnes. One is a small anpunt of nmarijuana. He

gets 20 days in jail. The other is a pill that | never
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heard of, a Xan-sonething, and he get what, 10 days in
jail for that. |[If you could just present this scenario
to an intelligent person who didn't go to | aw school,
that you are going to not only renove himfromthis
country, but say never, ever darken our doors again
because of one nmarijuana cigarette and one Xan-sonet hi ng
pill -- it -- it just seens to ne that if there is a way
of reading the statute that would not |ead to that
absurd result, you would want to read the statute.

If you are forced to read it because there
Is no other way -- but maybe there is another way.

M5. SAHARSKY: We don't think that there is
anot her way, because the Court said in Lopez in
interpreting the statutory | anguage that the State's
j udgnent about how an offense is punished does not
control. Wat controls is Congress's judgnent, and
Congress has taken a hard line over the past 20 years on

crimnal aliens, particularly recidivist crimna

aliens --

JUSTI CE SOTOVAYOR:  But in --

JUSTI CE KENNEDY: Can you tell nme what woul d
happen if there -- forget the State. There are two

Federal offenses. The first Federal offense is drug
possession; the second Federal offense, drug possession,

but the prosecutor is not quite sure that he has a
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strong case or she has a strong case for recidivism
because of the first conviction.

So the -- on the second go-around, the
conviction is without the added finding of recidivism
What does the INA do with that case?

M5. SAHARSKY: That would count as an
aggravated fel ony, as punishable as a fel ony, because
t he aggravated fel ony | anguage i ncorporates the word
"puni shable,”™ how it could be treated under Federal |aw,
not how it actually was punished. And that's because
Congress nmade a -- a judgnent in the inmgration code
that what it wanted to do was to take all individuals
who had been engaged in the sane conduct, repeated drug
possession, and treat themthe sane.

JUSTI CE KENNEDY: Wuld -- would --

JUSTI CE SOTOVAYOR: So sonething's not a
Federal felony and it's now subject -- because he hasn't
been convicted in Federal court of recidivism-- now
he's being puni shed under the INA or renpved under the
INA for what is not a felony under Federal -- Federa
| aw?

M5. SAHARSKY: Because it's punishable --
yes, because it's punishable as a felony under Federa
| aw, because Congress nmade a judgnent that those two

drug possession offenses, the fact of recidivismnakes
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It serious enough that it --

JUSTI CE SOTOVAYOR: Could I just ask you

one - -
JUSTI CE KENNEDY: May | -- if | could just

finish on this one -- this one. 1In this hypothetica

that we are discussing, the -- the two Federal offenses

but no finding of recidivism does the |INA have the
authority to question the first conviction because it
was uncounseled or in effect collaterally question the
first conviction?

M5. SAHARSKY: It -- it's well established
that those kind of challenges can't be brought in
imm gration court. What needs to happen is they need to
be brought in the State court of conviction through the
procedures that are --

JUSTI CE KENNEDY: No, what -- our
hypot heti cal here is Federal.

M5. SAHARSKY: Ch, I'msorry.

JUSTI CE KENNEDY: Ri ght.

M5. SAHARSKY: In that case if it -- the
I ndi vi dual woul d need to seek relief in Federal court in
terms of getting the conviction --

JUSTICE G NSBURG | thought in the
conviction in Federal court, and the -- they are going

to use it as a recidivist offense, A the defendant is
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notified of that; and B, is given an opportunity to say
there is sonething infirmabout that first conviction.
That's totally absent fromthis picture.

And you say, oh, well, that's just a matter
of procedure, so he doesn't have to get that anypl ace.
| think that Congress is requiring that. |It's certainly
an el enent of fundanental due process standards, notice
and opportunity to say, no, the first conviction
shoul dn't count.

M5. SAHARSKY: Wth respect, we disagree
because Congress nmade different judgnents in the
I mm gration context than in the crimnal context.
Imm gration is very different fromcrimnal proceedings.
This Court has said that on nunerous occasions the
rights and terns of due process and counsel and the |ike
are very different.

And in inmgration Congress nade a
cat egorical judgnent that individuals who have been
convi cted of conduct should all be treated the sanme and
that they all should be renoved fromthe United States
and should be -- not be able to get discretionary
relief. In the crimnal sentencing context, which you
are tal king about, section 851 procedures, Congress nade
a judgnent that those procedures which have crimna

consequences and already are individualized, that there
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woul d be this notice provision. But that provision
Congress did not apply anywhere in the inmgration | aws.
And if you | ook --

JUSTI CE BREYER  You go ahead.

M5. SAHARSKY: | was just going to say, if
you | ook all through the aggravated fel ony provisions --
they are in our briefs; there are 21 of them-- for none
of those provisions was Congress concerned about notice
and the like. It said the individual has engaged in
this conduct that we think is serious.

JUSTICE G NSBURG But ny point is that if
it all happened in the Federal court, if these two
possession of fenses all happened in the Federal court,
at the tine of the second one the -- the defendant woul d

have gotten the notice and the opportunity to knock it

out .

" m not tal ki ng about inmm gration, but
just -- and he doesn't have that opportunity the way you
treat it. He doesn't -- didn't get that in the State

court because nobody thought that this was a recidivist
offense in the State court.

M5. SAHARSKY: That's right. And that's
because Congress nmade the decision to have those types
of notice procedures in crimnal proceedings, but they

are not applicable by their terns anywhere in the
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immgration laws. And just to nmake sure that |
understand the hypotheticals that you and Justice
Kennedy have been tal king about, if there is a Federa
prosecution and the person has sought to chall enge the
validity of his conviction and it has been proven to be
invalid, then in that case, yes, there would be a
questi on whether that conviction could be used in the

i mm gration proceedings. There is an entire body of |aw
that when a conviction has been vacated, it doesn't

count as a conviction under the inmm gration proceedings.

So the answer is if it is a person in State
court and they think that there is a problemwth their
underlying conviction, they need to go to State court or
use whatever procedures are available for chall engi ng
that. But, again, the Court has said on many occasions
prior convictions are presuned valid. W do not -- we
do not --

JUSTICE G NSBURG Do we know practically,
both on the State side and Federal side, do prosecutors
presented with sinple possession cases, do they -- do we
ever see inreal life this conbination that sonebody's
going to be convicted as a recidivist when it's one
marijuana cigarette at one tinme and one pill on another?
Do prosecutors, Federal or State, do that?

M5. SAHARSKY: | -- | can't speak to State
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prosecutors. | know there are circunstances in which
Federal prosecutors do it, although, quite honestly,

nost of the Federal drug prosecutions regard the nore
serious drug crimes. The persons that cone to our
attention usually can be charged with at | east
possession with intent to distribute or drug trafficking
or sonething like that. And when we do charge themwth
possession, it's usually because they pl eaded down and
we have agreed not to give them an enhanced sentence.

But the judgnent here is the one that
Congress made about whether two drug possessions is
serious, serious enough to qualify as a felony. And
Congress --

JUSTI CE BREYER. Can | ask you a rel ated
question, which will show what |I'mtrying -- another
thing that is worrying nme. Suppose we are in the Arned
Career Crimnal Act.

Now, | have -- this is nmy hypothetical. You
have heard of cat burglars. Well, this gentleman is
call ed the pussycat burglar and the reason is he never
harmed a soul. He only carries soft pillows as weapons.
If he sees a child, he gives themice cream

(Laughter.)

JUSTICE BREYER: It is absolutely

established that this person in breaking into that house
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at night only wanted to steal a pop gun, and he is the
| east likely to cause harmin the world.

Question: He is convicted of burglary. |Is
that a crime of violence? Answer?

M5. SAHARSKY: Well, to the extent that the
burglary definition depends on the Court's nodified
categori cal approach, you just | ooked at the -- what he
has been convicted of and not the individual --

JUSTI CE BREYER: Correct.

M5. SAHARSKY: -- circunstances of the case.

JUSTI CE BREYER: The answer is of course,
because we are not | ooking to whether he is the pussycat
burglar or the cat burglar. W are to |ook to the
statute of conviction and see what it is that that
behavior forbids -- that the statute forbids. Rews,

Ni j hawan say do precisely the same thing with this part
of that long list. Indeed, N jhawan lists this

provi sion as an exanple of what you would do the sane
thing for.

Now | ''m back to ny first question. Let's do
it. Read the Texas statute. And where in that Texas
statute does it say a word about recidivismor punish
t hat conduct?

Now, if | adopted your position, am| not,

not sinply overturning Rewis and Nij hawan, but getting a
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very m xed up area of the | aw which we have tried to
straighten out -- Taylor, ACCA -- once again totally
m xed up. That's ny concern.

M5. SAHARSKY: Wth respect, | think that
our position is entirely consistent and, in fact,
follows from Lopez and N j hawan and is consistent with
the Court's nodified categorical approach.

So, let nme just tal k about Lopez and
Ni j hawan, because | want to nake sure there's not any
confusi on about that. Lopez said that we have a
question here about whether the State offense -- and a
State offense is made up of here drug possessi on;
recidivismisn't sonething that you are convicted of,
iIt's a sentencing factor.

You | ook at the State of fense and you see
does it correspond to a Federal offense? Here it does.
There is State drug possession, there is Federal drug
possession. And then you ask anot her question. And
this Court said in Lopez that that's an inportant
questi on because we care about what Congress thought,
which is howis this offense punishable under Federa
I aw.

This is a two-part inquiry where the first
part, the offense el enents, does need to be established

in State court; and the second part, which goes to how
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it is punishable, does not need to be established in
State court. And that's exactly what the Court
recogni zed in its opinion under N jhawan, albeit in a
second --

JUSTI CE SOTOVAYOR: Under the Federal --
under the Federal statute it's only punishable on -- for
reci di vism purposes. The prior conviction was valid,
because, as Justice G nsburg pointed out, the statute
permts a defendant to object. Who has the burden of
proof of proving validity is irrelevant. 1It's not
puni shabl e as recidivismunless the prior conviction was
valid, constitutionally valid.

So why isn't that sanme standard or proof
thereof required either in the State conviction under
your -- under any theory, or by the 1J? The IJ fails to
make that finding, how has he and on what basis has he
ruled that there was a valid prior conviction?

M5. SAHARSKY: \WWhat makes an of f ense
puni shabl e as a fel ony under the Federal Controlled
Substances Act is contained in section 844, which
defines the substantive punishnents available. It says
that drug possession is punishable as a felony in
certain circunstances. And this Court in Lopez,
particularly in footnote 6, recognized that repeat drug

possession qualifies as punishable as a fel ony and under
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the CSA --

JUSTI CE SOTOVAYOR: But only under a process

that requires notice --

M5. SAHARSKY: Well, this is what is
I nteresting.

JUSTI CE SOTOVAYOR:  -- And --

M5. SAHARSKY: |I'msorry. Wat's
interesting is that the Court cited for this provision
Section 844(a) which defines the substantive penalties
available. It didn't cite -- no one thought was
rel evant Section 851, which defines procedures that
happen after a conviction to inpose a certain
puni shnent .

So, what we are tal king about are these
procedures that are necessary. And it's not a finding
of a valid conviction. It's -- it's a long set of
procedures. There doesn't necessarily need to be a
finding of a valid conviction if the defendant doesn't
object at all. There's burden shifting, it's very
conplicated. Congress did not apply it to the
immgration code by its terns. It's not applicable to
the State by its terns.

What the Court said in Lopez in saying --
footnote 6, the recidivist possession counts as

puni shabl e under the CSA. It pointed to Section 844,
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whi ch defines the penalties avail able and not anything
about procedures. And even conviction --

JUSTI CE SOTOVAYOR: Counsel, you woul d
suggest then, that even if a prior State court
convi ction was secured w thout the advice of counsel,
that would qualify as a Federal offense of recidivisn?
So let's assune this case, that in neither the
conviction for the one marijuana stick or the conviction
for the one sleeping pill, that if those convictions
were secured w thout the advice of counsel, that woul d
be enough to qualify himas a recidivist under the
Federal | aw.

M5. SAHARSKY: Well, that -- that raises a
very narrow question that so far, as we are aware, has
never been addressed in the inmgration context, which
is whether there could be a proceeding to chall enge the
narrow question of a conviction of pain in the conplete
absence of counsel.

This Court said in Custis that there -- even
t hough there is a very broad general rule that prior
convictions are presuned valid, that in one narrow
situation, the conplete absence of counsel that a due
process type chall enge coul d be brought.

Now, that question has never been raised in

this case whether such a chall enge could be brought in
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i mm gration proceedi ngs despite the general rule that
there are no such collateral challenges, but that is a
different rule and a different body of jurisprudence
fromthis Court the, due process body, as opposed to
inmporting all of the very conplicated Section 851
procedures into the -- the -- the inquiry here.

And just to get back to the --

JUSTICE ALITO Could a -- could a defendant
whose prior conviction was under a State recidivism
statute claimthat that conviction was invalid because
that defendant was at that tinme deprived of the right of
counsel? Do you see a difference between that situation
and the situation in which -- and the situation in the
sort of case we have here with respect to the issue of
whet her the prior conviction was invalid because of the
deprivation and the right of counsel?

MR. SRI NI VASAN: Yes, | think they are
potentially distinguishable. But, you know, this is --
this is not a question that has ever cone up in the
i mmgration context. It would be a special rule that
woul d be based on the Court's decision, we think, in
Custi s and not anything about punishable referring to
Section 851 procedures.

JUSTICE ALITO Well, why is it

di sti ngui shabl e? You could -- you can -- you could
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chal l enge -- a person faced with renoval could chall enge
a prior conviction on the ground that there was a
deprivation of the right of counsel, whether or not it
was pursuant to a recidivism-- whether or not there was
arecidivismissue init, couldn't -- couldn't they?

M5. SAHARSKY: Yes, but | think
recidivism-- | think there is sone confusion in the
Court's discussion, perhaps, that recidivismis not an
el enent of the offense. You are never convicted of
recidivism You are convicted of an offense, and you
m ght be subject to an increased punishnent for that
of fense because you are a recidivist.

And that's essentially what Petitioner wants
here, is to define the State court offense as having an
el ement of recidivism but there is one thing that is
clear fromthis Court's jurisprudence to this point is
that recidivismis separate and unique from anyt hi ng
el se that --

JUSTI CE KENNEDY: \What -- what case do |
read to establish that?

M5. SAHARSKY: That recidivismis separate
and uni que?

JUSTI CE KENNEDY: Ri ght.

M5. SAHARSKY: Al nendarez-Torres woul d be

one. The Court's decision in Rodriquez would be
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anot her.

JUSTI CE KENNEDY: Well, but
Al mendarez-Torres was a different offense, was it not?
| nmean this is -- this is a drug offender who -- it's
not |like a burglar who stops burglary to take up a new
trade. This is -- this is a drug offender who conti nues
to repeat under the drug offense law, and | thought the
position was that this shows a particular propensity, a
particular immoral attitude that is not being corrected.
And so that the recidivismmkes hima worse person.

M5. SAHARSKY: Well, what this Court said in
Rodri guez generally about recidivist punishnments is you
are always bei ng punished for the | ast offense but
you' re being punished nore severely because it is shown
that incapacitation and deterrence isn't working for
you.

JUSTI CE BREYER: That's what was worrying
me, that's why | asked the other question. But the --
what was worrying ne would be a statute where they --
it's big enough in the State to cover possession with
recidivismor not, and they deal with it at the
puni shment stage, and | can see your point in respect to
that. But that isn't this statute.

This statute not only doesn't deal wth it

at the punishnent stage, it's forbidden to take it into
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account; because what this says is you can only get

recidivismif you previously had a conviction for a

cl ass A m sdeneanor, and the prior conviction here was a

class B; and therefore one thing we know about the
statute is that under this statute, his behavior as a
recidivist is as close to irrelevant as you coul d nmake
it. That's why | am back to the cat burglar

M5. SAHARSKY: Right. And what -- what |
suggesting about that State statute is that --and this
Court said this in Lopez -- that Congress didn't want
those variations in State | aw to change the treatnent
for individual offenders.

VWhat it wanted, and it did this in

aggravated felony provisions, all throughout them is to

identify categories of persons who had done certain
conduct that Congress thought was serious enough and
treat themall the sane for inmgration purposes. And
the Court said in Lopez, we are not going to make the
way that State law treats recidivism-- or we're not
going to make State law treats an offense change the
outcone. The outcone is going to be based on how
Federal law treats the offense.

And that's why, to get back to one of ny
earlier answers to your questions, we think that this

Court's decision in N jhawan is extrenely inportant
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here, because what the Court recognized in that decision
Is that Congress in defining an aggravated fel ony
sonetinmes tal ks about required el enents of the offense
and it sonetinmes tal ks about extra facts that can be
established in the inmgration court. In N jhawan there
was a fraud or deceit offense with this extra fact, that
this -- amount of $10,000 or nore, and Congress did the
same thing in this provision.

JUSTICE BREYER It did? Nijhawan uses this
provi sion as an exanple of where it didn't.

M5. SAHARSKY: Well, we think that that
refers to the first part of the definition. There are
actually two parts of the definition. This is | think
on page -- right at the beginning of the appendi x to our
brief. |If you | ook at page l1la of the gray brief.

You know, there are two different parts
here. In 43(b), there is illicit trafficking in a
controll ed substance including a drug trafficking crine
as defined in section 924(c). So this -- this first
part, illicit trafficking, is |ike a generic burglary
type of fense where you need to just | ook at whet her
the -- essentially elenents correspond under a nodified
cat egori cal approach.

But then the second part of it, the drug

trafficking crine is the one that's defined as a fel ony
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puni shabl e under the Controll ed Substances Act. And
when you | ook at a felony punishable under a Controll ed
Subst ances Act, which this Court interpreted in Lopez as
a -- an offense that is punishable under Federal law, it
is just like Nijhawan. It is an offense with a certain
extra fact. And N jhawan was a fraud --

JUSTI CE G NSBURG May | ask you -- because
time is running out. | take it your answer woul d be the
same -- at |east these two are m sdeneanors were
commtted a year apart, but if they were 10 years apart,
your answer would still be the sane?

M5. SAHARSKY: Yes, and | think that is

because Congress has said when it wants the -- the

timng to matter. For exanple, in the end of the
aggravated felony definitions, Congress said it didn't
want felony convictions that were nore than 15 years old
to matter. You know, Congress when it wants sonet hi ng
old not to matter, it says so, an older conviction. So
we don't think that there would be a difference for that
pur pose.

So | just want to make sure | answered the
question. W just think this is Iike that situation
where you have a conviction for a certain type of
of fense which here is drug possession and an extra fact,

how it is punishable under Federal court, and that extra
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fact can be established in inmgration court, it's not
the kind thing that this Court has said under

Al mendar ez-Torres needed to be treated |i ke an of fense
el ement .

| should note that --- and this was a point
you made, Justice Breyer, that there was not a
reci di vi st enhancenent avail able in Texas court.
Justice Kennedy, that just highlights sone of the
problens that you identified in terns of the w de
variations that we would see in how simlarly situated
peopl e who have done the sane thing, two drug possessi on
of fenses, would be treated differently under the
immgration laws. And that's just not what Congress
I nt ended.

We talk in our brief, and there is a |l ong
list of differences in State laws -- not only in the
State procedures, which vary widely from Federal court,
but in the State laws in terns of, you know, if you can
consi der a second possession offense for recidivist
enhancenent, or only a third or fourth; whether the
first offense has to be final, et cetera, et cetera,
etc.

These differences would just lead to a -- a
pat chwork application laws, and if there is any pl ace

where we don't want that, it's -- it's in inmmgration,
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Wi th respect to inmgration consequences.

JUSTI CE G NSBURG. There was anot her
crime -- | thought a nore serious crine, of civil
m sdeneanor in this picture, but the Texas prosecutor
didn't nake anything of that. Rem nd ne of what that
was, but | thought it was a -- a nore grave offense.

M5. SAHARSKY: You m ght be thinking of his
prior offense for donestic violence.

JUSTI CE G NSBURG  Yes.

M5. SAHARSKY: That that may have been able
to be used to -- to enhance his -- his drug crinme to an
enhanced sentence. But that -- there wasn't an
enhancenent sought on that.

JUSTI CE G NSBURG  Yes --

M5. SAHARSKY: That was a -- a 2003
convi cti on.

JUSTI CE G NSBURG So we respect that
judgnent on the part of the prosecutor, not to make it a
-- a ground for a recidivist charge, but we don't
respect the prosecutor's -- Texas prosecutor saying |'m
just going to treat this like it's a first-tine
m sdeneanor; that's it?

M5. SAHARSKY: I n either case does the
prosecutor's judgnent matter. \Wat nmatters is the

of fense conduct that was established by the conviction
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in State court. Wiat matter is the offense that the
person was convicted of, and if corresponds to a Federa
of fense that was punishable as a felony in Federa
court.

It is true that sone charges m ght be
brought and sonme charges may not be brought, and that
woul d i npact what a person has been convicted of; so
there could be disparities based on that. But what
Congress had to balance its need for uniformty with a
rule that is admnistrable, and the rule that it picked
was adm nistrable is, let's |ook at the of fense conduct
that was established by the conviction. And when you
| ook at that offense conduct you have to ask how it
coul d be punished in Federal court. And it's that
puni shabl e | anguage that requires this nore hypothetica
i nquiry on how the events -- how the offense could be
treat ed.

And just to sunmarize, it is clear fromthe
| ast 20 years that Congress has had a very serious
concern about recidivist crimnal aliens in the United
States, and Congress has nade a judgnent since 1970 in
the drug laws that two drug possession offenses should
be puni shable as a felony. And under those
ci rcunstances a person who concededly has commtted

those two drug offenses and who concededly if taken to
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Federal court could have been puni shed as a fel ony, just
shoul d not be able to escape the aggravated fel ony
desi gnation that Congress intended for all aliens who
are simlarly situated.

If the Court has no further questions, we
submt the judgnent bel ow should be affirned.

CHI EF JUSTI CE ROBERTS: Thank you,
Ms. Sahar sky.

M. Srinivasan, you have 4 m nutes
r emai ni ng.

REBUTTAL ARGUMENT OF SRl SRI NI VASAN

ON BEHALF OF THE PETI TI ONER

JUSTI CE KENNEDY: W wusual ly think of

reci di vi smwhen we tal k about statistics as being

repeated for any crine. This is recidivismof a special

kind. |It's repeating the same -- the sane thing. |Is
that essential to your argunment? | knowit's essenti al
to the -- to the Federal statute.

MR. SRI NI VASAN: Right, and because it's
essential to the Federal statute it's necessarily a part
of our argument. | don't think our argunent woul d be
any different if the Federal statute read differently,
but you can only be punishable as a fel on under Federa
law i f you had a prior drug conviction, and if you had a

prior drug conviction that was in fact found to exist.
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And | think, Justice Kennedy, the point I
would |ike to make in rebuttal -- there's two points |
woul d like to nake. The first addresses a question you
rai sed concerni ng what happens in a situation in which
the second proceeding is a Federal proceeding rather
than a State proceeding, and | think this is inportant
to highlight the governnent's response.

Because if the second proceeding is a
Federal proceedi ng, we have a person who has a prior
conviction for drug possession. W have a person who is
then prosecuted in Federal court for a second tine for
drug possession. The prosecutor by hypot hesis never
brings the initial conviction into play. The court
therefore never finds that the person is a recidivist.
As a consequence, that person as a nmatter of |aw cannot
as a matter of |law receive a felony sentence. They can
only be sentenced as a m sdeneanant. But nonet hel ess,

t he governnment woul d say that they have been, quote,
"convicted of a felony, punishable under the Controlled
Subst ances Act," closed quote --

JUSTI CE SCALIA: How do you --

MR. SRI NIl VASAN. -- even though no felony
sentence coul d be i nposed.

JUSTI CE SCALI A: How do you di stinguish

Ni j hawan? | nean, there what nmade it a Federal felony
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was the fact that nore than $10, 000 was obt ai ned from

the victins.

State convicti on.

MR, SRI NI VASAN:

two things that nmade it a Federa

Justice Scali a.

i nvol ved fraud.

JUSTI CE SCALI A:

MR, SRI NI VASAN:

be found by the convicting

JUSTI CE SCALI A:

MR, SRI NI VASAN:

t hat .
JUSTI CE SCALI A:
MR. SRI NI VASAN:
JUSTI CE SCALI A:
$10, 0007?

MR, SRI NI VASAN:

JUSTI CE SCALI A:

But that was not found in the --

in the

It sinply was not.

There were -- there were

f el ony,

First was it had to be an offense that

That's right.

And then -- and that had to

court.

Ri ght .

There was no i ssue about

No i ssue.
Qur -- our point is that --
Wel |, what about the

But the --

He was never convicted of

havi ng obt ai ned by fraud nore than $10, 000 fromthe

victim

MR, SRI NI VASAN:

I nportant textual

under the provision at

di stincti on,

I ssue in Nijhawan,

But -- but there's a very
Justice Scalia, because

t he of fense

had to involve fraud and then there was a separator in
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whi ch the | oss exceeds $10,000. And the Court focused
on the fact that the text read "in which." That was
critical, and another thing that was critical in

Ni j hawan was that if you | ooked at Federal statutes and
asked, were there any as to which the elenents would
require a loss in excess of $10,000, there were not.

And because of that practical consequence,
the Court reached the concl usion that Congress woul d
have intended that the $10, 000 be something that the
I mm gration judge woul d have found.

We have the opposite situation here.

JUSTI CE SCALI A:  You had still have the word
"convicted. "

MR. SRI NI VASAN:  Sure.

JUSTI CE SCALIA: Wiich is what you are
relying on. That word was applicable there as nuch as
it is applicable here, and we did not require himto
have been convicted of obtaining nore than $10, 000.

MR. SRI NI VASAN: Because, again the test --
the text also had "in which," which the Court found
critical -- that text is |acking here -- and because the
statute woul d have had no practical consequence, absent
the court's interpretation.

JUSTI CE BREYER Wl |, that -- that's not

true here, because she got to that argunent at the end.
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And she said, ny -- | wote that, | think, and | -- when
| use it as an exanple or the text uses an exanple, this
provision is one where you don't | ook to real conduct.
She said, that was a mstake, really. It
was overstated, because what they are saying is that
reci di vi sm anal ogous to the $10,000 was neant to be a
real conduct aspect, not just offense of conviction, and
-- and she gave simlar reasons. That's why -- simlar
reasons are that you either state you're too mxed up in
this; it would be too difficult to |look at that el enent
itself. And see, she is trying to anal ogize that to the
$10, 000.
Now -- now, why isn't that a good anal ogy?
MR. SRI NI VASAN: Because for both reasons
that the Court found that you could | ook to the
ci rcunstances for Nijhawan, neither of those two reasons

applies here. You don't have a textual separator. You

don't have the words "in which." Al you have is the
word "convicted.” And you also don't have the
consequence that the -- the provision would cease to

have any practical inplications under our reading.

It woul d absol utely have practica
i nplications under our reading, because anytine a person
was found to have been a recidivist and their sentence

was raised, their nmaxi mum sentence was raised as a
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consequence, they will have been deened to have been
aggravated felony. But here, that didn't happen. You
have to understand that in the Federal system even

t hough an individual could not as a matter of |aw be
sentenced as a felon, they nonethel ess woul d have been
deened to have been convicted of a felony, and tat the
very least -- and this is the second point 1'd like to
make, if I could just -- be sentenced as a felon they
woul d have been deened to be convicted of a felony.

CH EF JUSTI CE ROBERTS. Make your second
poi nt short.

MR. SRI NI VASAN: Thank you,

M. Chief Justice.

Principles of lenity which the governnent
agrees are potentially applicable would dictate ruling
in our favor even if you thought that the text was
anbi guous. The principles of lenity do apply. An

i ndi vi dual who pleads guilty to possession in exchange

for a prosecutor's decision to refrain fromchargi ng him

as a recidivist and therefore, can only be sentenced as
a m sdeneanor | think should be allowed to be convinced
that he has been convicted of a m sdeneanor rather than
a felony.

CH EF JUSTI CE ROBERTS: Thank you, Counsel.

The case is submtted.
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(Wher eupon, at 11:15 a.m,

above-entitled matter was submtted.)
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